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-The MAILING DATE of this communicati n appears on the cover sheet with the correspondence address - 

THE REPLY FILED 24 September 2003 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 
Therefore, further action by the applicant is required to avoid abandonment of this application. A proper reply to a 
final rejection under 37 CFR 1.113 may only be either: (1) a timely filed amendment which places the application in 
condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for Continued 
Examination (RCE) in compliance with 37 CFR 1.114. 

PERIOD FOR REPLY [check either a) or b)] 

a) [Zl The period for reply expires months from the mailing date of the final rejection. 

b) ^ The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

ONLY CHECK THIS BOX WHEN THE FIRST REPLY WAS FILED WITHIN TWO MONTHS OF THE FINAL REJECTION. See MPEP 

706.07(f). 

Extensions of time may be obtained under 37 CFR 1 . 1 36(a). The date on which the petition under 37 CFR 1 . 1 36(a) and the appropriate extension 
fee have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension 
fee under 37 CFR 1.17(a) is calculated from: (1 ) the expiration date of the shortened statutory period for reply originally set in the final Office action; or 
(2) as set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if 
timely filed, may reduce any earned patent term adjustment. See 37 CFR 1 .704(b). 

1 .□ A Notice of Appeal was filed on . Appellant's Brief must be filed within the period set forth in 

37 CFR 1.192(a), or any extension thereof (37 CFR 1.191(d)), to avoid dismissal of the appeal. 

2.Q The proposed amendment(s) will not be entered because: 

(a) □ they raise new issues that would require further consideration and/or search (see NOTE below); 

(b) □ they raise the issue of new matter (see Note below); 

(c) □ they are not deemed to place the application in better form for appeal by materially reducing or simplifying the 

issues for appeal; and/or 

(d) □ they present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . 

3-D Applicant's reply has overcome the following rejection(s): . 



4.Q Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment 

canceling the non-allowable claim(s). 

The a)D affidavit, b)D exhibit, or c)^ request for reconsideration has been considered but does NOT place the 
application in condition for allowance because: See Continuation Sheet . 

6. Q The affidavit or exhibit will NOT be considered because it is not directed SOLELY to issues which were newly 

raised by the Examiner in the final rejection. 

7. K For purposes of Appeal, the proposed amendment(s) a)D will not be entered or b)S will be entered and an 

explanation of how the new or amended claims would be rejected is provided below or appended. 

The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 



Claim(s) rejected: 1-20 . 

Claim(s) withdrawn from consideration: . 



8. D The proposed drawing correction filed on is a)Q approved or b)D disapproved by the Examiner. 

9. D Note the attached Information Disclosure Statement(s)( PTO-1449) Paper No(s). . 

10. D Other: 
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Continuation of 5. does NOT place the application in condition for allowance because: 

In response to applicant's arguments against the references individually, one cannot show nonobviousness by attacking references 
individually where the rejections are based on combinations of references. See In re Keller, 208 USPQ 871 (CCPA 1981); In re Merck & 
Co., 231 USPQ 375 (Fed. Cir. 1986). Further, the test for obviousness is not whether the features of a secondary reference may be bodil 
incorporated into the structure of the primary reference; nor is it that the claimed invention must be expressly suggested in any one or all 
of the references. Rather, the test is what the combined teachings of the references would have suggested to those of ordinary skill in the 
art. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981). 

Applicant argues that there is no motivation to combine the references. However, "[l]lt is prima facie obvious to combine two 
compositions each of which is taught by the prior art to be useful for the same purpose, in order to form a third composition to be used for 
the very same purpose.... [T]he idea of combining them flows logically from their having been individually taught in the prior art." In re 
Kerkhoven, 205 USPQ 1069, 1072 (CCPA 1980). Both Schinitsky and Murad disclose composition for use for treating wrinkles. 
The fact that Murad discloses embodiements which are administrated orally does not teach away from the claimed invention. Disclosed 
examples and preferred embodiments do not constitute a teaching away from a broader disclosure or nonpreferred embodiments. In re 
Susi, 169 USPQ 423 (CCPA 1971). "A known or obvious composition does not become patentable simply because it has been described 
as somewhat inferior to some other product for the same use." In re Gurley, 31 USPQ2d 1 130, 1 132 (Fed. Cir. 1994). For the same 
reason, the specific anti-inflammatories in Herstein do not constitute a teaching away from those in Murad. 

Applicant argues that there is no motivation to combine Herstein with the other references. However, Herstein clearly teaches that the 
pH of the final composition should be maintained in the range of 3.5 to 4.1 for purposes of stabilizing the ascorbic acid. The increased 
stability of the ascorbic acid provides the motivation to combine teachings of Herstein with the other references. The fact that Herstein is 
two-part system does not preclude the reference from being combined with the other references, as the final product is the combination o 
ascorbic acid with the other components. 

There is motivation to combine Taylor with the other references in that the method of Taylor in heating the ascorbic acid and cooling 
results in an ascorbic acid which is readily absorbed topically (Taylor et al., Column 3, lines 17-65, Column 5, Example 2. 

Applicant argues that it has shown synergism, however, synergism means that the whole is greater than the sum of the parts. Since th 
data does not show that the whole is greater than the sum of the parts, it cannot be concluded that Applicant has shown synergism. In 
any case, the data referenced is not commensurate in scope with the claims as it relates to a specified method, i.e. treatment of rosacea, 
using specific formulations, including glucosamine. 
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